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L. RESTATEMENT OF ISSUES PERTAINING TO
ASSIGNMENTS OF ERROR

A. Should the trial court's March 29, 2006, Order
Requiring Public Disclosure Subsequent to In Camera Review be
affirmed as to certain documents identified as “trade secrets?”

B. Should the trial court's September 15, 2006, Order
Denying Plaintiff West’'s Motion for Release of PDA Exempt
Records Based on SEPA be affirmed?

Il RESPONDENT WEYERHAEUSER COMPANY’S
RESTATEMENT OF THE CASE

The present case arises out of real property lease
agreement between the Port of Olympia (the “Port”), as landlord,
and Weyerhaeuser Company (“Weyerhaeuser”), as tenant, for use
as a log export facility. CP 11.

Concerned by the terms of the lease between the Port and
Weyerhaeuser, Walter Jorgensen, an Olympia citizen, and Eve
Johnson, president of the League of Women Voters of Thurston
County, sent email on January 5, 2006 to Edward Galligan, the
Port's executive director, requesting various Port documents
pertaining to the lease. CP 17, 18, 477. The email was followed by
a letter dated the next day with identical content. CP 17, 20-21,

1" indicating the Port’s

478. Galligan called Johnson on January 1
response would be forthcoming. CP 17, 478.
An initial response by the Port was made on January 17,

2006. CP 478-79. A second response followed on January 25,
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2006 and was accompanied by the Port’s first log of documents on
which it claimed a priviege applied, and exempting them from
disclosure. CP 479. The Port provided a second privilege log on
January 27, 2006. /d.

When the Port failed to provide the requested documents,
the League/Jorgensen filed a complaint for violation of the PRA in
the Thurston County Superior Court on January 23, 2006. CP 7-
13. They also filed a motion for an order to show cause why the
Port should not produce the requested documents and be subject
to penalties and an award of attorney fees. CP 14-15. The Port
responded to the League/Jorgensen show cause motion and
requested an in camera inspection of its response. CP 27-476.

The initial show cause hearing in the League/Jorgensen
case was held before the Honorable Richard Hicks on February 17,
2006. The trial court determined and ordered that Weyerhaeuser
was entitled to notice of the hearing and continued it; however, the
trial court also ordered the Port to submit an expanded privilege log
and to pay the attorney fees of the League/Jorgensen. RP
(2/17/06):15-16; CP 1151-95.

Weyerhaeuser filed a special notice of appearance on
February 22, 2006." CP 563-64. At the trial court’s invitation, on

March 2, 2006, Weyerhaeuser submitted a legal brief concerning its

' An order clarifying Weyerhaeuser's status as an intervener was entered on
July 7, 2006. CP 2510-2511.
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proprietary, confidential and private documents, and a declaration
of Jon Seifert in support of its claimed exemptions. CP 566-616,
2612-2615. In his declaration, Mr. Seifert’'s identified less than
thirty (30) documents in the Port’'s possession that were wholly
exempt or partially exempt (with redactions) from disclosure under
the PDA because they contained confidential, proprietary, or
otherwise private information belonging to Weyerhaeuser. CP 566-
616. Weyerhaeuser's claimed exemptions included documents
with information such as (1) confidential cost information; (2)
confidential customer-specific information; (3) confidential network
planning information; (4) confidential inventory requirements; (5)
confidential customer volumes; and/or (6) confidential liability
insurance terms and requirements. /d.

Arthur West and David Koenig made similar PDA requests of
the Port and filed lawsuits in the Thurston County Superior Court.
Separate hearings in the West and League/Jorgensen cases were
held on March 3, 2006. The Port moved to consolidate the West
and League/Jorgensen cases, which the trial court granted on
March 3, 2006. CP 617-18. The cases were assigned to Judge
Hicks. CP 870.

The trial court undertook an in camera review of the 2409
documents in 342 “packets” the Port provided, CP 869, and issued
its ruling on March 29, 2006 ordering the Port to produce additional
documents. CP 868-918. Of the less than 30 documents that
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Weyerhaeuser claimed as exempt or partially exempt, the trial court
held that all were exempt from disclosure because they contained
confidential or proprietary information of Weyerhaeuser or they
were otherwise exempt from disclosure based on the Port’s claimed
exemptions. CP 566-616, 868-918.

The trial court noted in its March 29, 2006, Order that:

... this court did not address every reason why an
exemption might be claimed in every case unless it
was necessary to rule out a clam. Once an
exemption was determined it was not necessary for
the court to engage in any further analysis that
achieved the same result. Sometimes the court did
address all the arguments when the exemption could
have been claimed on more than one basis but this
was to offer future guidance of a general nature for
subsequent rulings herein and not considered
necessary in every instance. CP 918.

All parties moved for reconsideration. CP 921-72. The trial
court issued a further letter ruling on May 4, 2006, in which it
granted in part and denied in part the League/Jorgensen’s motion
for reconsideration. CP 993-1005. The appellants subsequently
filed their respective notices of appeal seeking direct review by this
Court. CP 934-935. This Court by letter order dated
September 29, 2006, consolidated the appeals.

lll. ARGUMENT

A. The trial court correctly exempted from disclosure
certain documents identified as “trade secrets” of
Weyerhaeuser under Chapter 19.108 RCW.

[+

A reviewing court “ ‘may sustain a trial court on any correct

ground, even though that ground was not considered by the trial
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court.” “ State v. Winings, 126 Wn. App. 75, 88 n. 7, 107 P.3d 141
(2005) (quoting Nast v. Michels, 107 Wn.2d 300, 308, 730 P.2d 54
(1986)). Weyerhaeuser has claimed several well-established
exemptions under the Public Disclosure Act that prohibit disclosure
of certain documents held by the Port of Olympia.

The Public Disclosure Act (“PDA”) provides broad rights for
access to public records. The public records portion of the PDA
[RCW 42.17.250-.348] requires all state and local agencies to
disclose any public record upon request, unless the record falls
within certain very specific exemptions.  Progressive Animal
Welfare Society v. University of Washington, 125 Wash.2d 243,
884 P.2d 592 (1994). Specifically, RCW 42.17.260(1) of the PDA

mandates that:

Each agency ... shall make available for public
inspection and copying all public records, unless the
record falls within the specific exemptions of ... this
section or other statute which exempts or prohibits
disclosure of specific information or records. RCW
42.17.260(1) (emphasis added).

Washington courts have continuously held that the Uniform
Trade Secrets Act (“UTSA”), RCW 19.108.010 et seq., meets the
requirements of “other statute” under RCW 42.17.260(1), and if
records qualify as “trade secrets” they are exempt from disclosure
under the PDA. Progressive Animal Welfare Society v. University
of Washington, 125 Wash.2d at 262; Evergreen Freedom
Foundation v. Locke, 127 Wn. App. 243, 110 P.3d 858 (2005);
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Spokane Research & Defense Fund v. City of Spokane, 96 Wn.
App. 568, 983 P.2d 676 (1999). The UTSA defines a “trade secret”
as information, including a formula, pattern, compilation, program,
device, method, technique, or process that:

(a) Derives independent economic value, actual or
potential, from not being generally known to,
and not being readily ascertainable by proper
means by, other persons who can obtain
economic value from its disclosure or use; and

(b) Is the subject of efforts that are reasonable
under the circumstances to maintain its
secrecy.

RCW 19.108.010(4).

The UTSA also provides that “in appropriate circumstances,
affirmative acts to protect a trade secret may be compelled by court
order,” RCW 19.108.020(3), and provides broad means for courts
to preserve the secrecy of trade secrets. RCW 19.108.050. Under
RCW 19.108.020(1), actual or even threatened misappropriation
may be enjoined.

While the definition of a trade secret is a matter of law under
the UTSA, the determination in a given case whether specific
information is a trade secret is a factual question. Ed Nowogroski
Ins., Inc. v. Rucker, 137 Wn.2d 427, 971 P.2d 936 (1999). For a
trade secret to exist, the underlying information must not be “readily
ascertainable by proper means” from some other source, including

the product itself. Boeing Co. v. Sierracin Corp., 108 Wn.2d 38,
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738 P.2d 665 (1987); Machen, Inc. v. Aircraft Design, Inc., 65 Wn.
App. 319, 828 P.2d 73 (1992).

A compilation of information may constitute a trade secret
even though a party cannot prove that every element of the
compilation is unavailable elsewhere. Trade secrets frequently
contain elements that by themselves may be in the public domain,
but which together qualify as trade secrets. Boeing Co. v. Sierracjn
Corp., 108 Wn.2d at 50; Machen, Inc. v. Aircraft Design, Inc., 65
Wn. App. at 327.

The requirement of secrecy is not absolute so long as
reasonable efforts have been taken to maintain secrecy. Machen,
Inc. v. Aircraft Design, Inc., 65 Wn. App. 319; Kewanee Qil Co. v.
Bicron Corp., 416 U.S. 470, 94 S.Ct. 1879, 40 L.Ed.2d 315 (1974);
K-2 Ski Co. v. Head Ski Co., 506 F.2d 471, 474 (9th Cir. 1974).
Trade secrets are not lost merely by such factors as the passage of
time, submission to a licensing agency for purposes of government
certification, or confidential disclosures to such persons as
employees or suppliers. Boeing Co. v. Sierracin Corp., 108 Wn.2d
at 52, 738 P.2d 665.

Restatement of Torts, § 757, comment b (1939), lists the
following six criteria for determining whether a trade secret exists

under the Uniform Trade Secrets Act:

(1) the extent to which the information is known
outside of the business;
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(2) the extent to which it is known by employees
and others involved in the business;

(3) the extent of measures taken to guard the
secrecy of the information;

(4) the value of the information to the business
and to competitors;

(5) the amount of effort or money expended in
developing the information; and

(6) the ease or difficulty with which the information
could be properly acquired or duplicated by others.

During the trial court's in camera review of documents
withheld from disclosure, the trial court found that certain
documents in the possession of the Port of Olympia and created by
Weyerhaeuser were confidential, proprietary and otherwise private
information exempt from public disclosure. The trial court
admittedly and understandably never considered or ruled on every
claimed exemption made by the Port of Olympia and/or
Weyerhaeuser during its vast in camera document review. Rather,
once an exemption was determined, the court did not engage in
further analysis to determine additional exemptions. As such, if this
Court overrules any of the trial court’s previous rulings for non-
disclosure and remands the case back to the trial court for further
proceedings or disclosure, such proceedings by the trial court
should require further review of other claimed exemptions that are
consistent with this court’s holdings.

The trial court's March 29, 2006, Order Requiring Public

Disclosure Subsequent to In Camera Review should be affirmed as
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to those certain documents identified by the trial court as “trade

secrets.”

B. The trial court properly denied Appellant West's
Motion for Release of PDA Exempt Records
Based on SEPA.

The trial court spent a significant amount of time examining

documents in this case, and reached the conclusion that many of
the documents fit within the narrow exemption provisions provided
by the Public Disclosure Act (“PDA”"). The narrow exemptions
clearly derive from specific statutory exemptions intended by the
legislature to protect private information from public display. These
specific exemptions apply to those categories of public records
“most capable of causing substantial damage to the privacy rights
of citizens or damage to vital functions of government if they are
disclosed,” and they have been “carefully drawn ... by the
legislature as it deemed necessary.” Progressive Animal Welfare
Soc’y v. Univ. of Wash., 125 Wn.2d at 258 quoting In re Rosier, 105
Whn.2d 606, 621, 717 P.2d 1353 (1986).

Mr. West's suggestion for additional disclosure is an attempt
to reinvigorate his failed State Environmental Policy Act (“SEPA”)
claims, and if permitted, would eviscerate the substantive privacy

protections contained within the PDA.? Mr. West admits that his

2 West previously argued in a related case that the Port of Olympia failed to
undertake an appropriate environmental review of Weyerhaeuser's planned log
export facility—the subject of the lease at issue in this PDA action. Parker v. Port
of Olympia, Thurston County Superior Court Cause No. 05-2-02460-4 (G. Tabor,
J.). CP 2457-2477.
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construction of SEPA and the PDA would eliminate all disclosure
exemptions in favor of a “readily enforceable bright line,” thereby
mandating the release of all information, without regard to personal
or commercial sensitivity. Support for West’s conclusion that SEPA
disclosure requirements eliminate PDA exemptions is based solely
on a collection of out-of-context quotations and selective omissions
of text. West's conclusion, however, fails to address significant
policy issues and is a conclusion that has been rejected by this
Court. See Spokane Police Guild v. Liquor Control Bd., 112 Wn.2d
30, 33-34, 769 P.2d 283 (1989) (“[tlhough tensions among these
competing interests are characteristic of a democratic society, their
resolution lies in providing a workable formula which encompasses,
balances and appropriately protects all interests, while placing
emphasis on responsible disclosure.”).

Accordingly, West's appeal should be rejected because:
(1) full disclosure under SEPA is qualified by language within the
statute and regulations; (2) West's statutory construction is
inconsistent with general principles of statutory interpretation and
would create an absurd result; (3) adopting West's construction of
SEPA and the PDA would frustrate essential state policies, contrary
to legislative intent; and (4) West's allegation of “segmenting” is a
question of administrative procedure and is unrelated to disclosure

of documents to the public.

10
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1. Neither the enabling statute and its supporting
requlations, nor the cases cited by West mandate
absolute, unqualified disclosure.

SEPA regulations and specific PDA provisions state that in
the event of a competing claim of authority, the PDA will control.
SEPA authorizes the Department of Ecology to promulgate
regulations to “[provide] for and [determine] areas of public
participation.” RCW 43.21C.110(c). Pursuant to this authority, the
Department of Ecology promulgated regulations that specifically
limit public disclosure of documents that are required as part of the
administrative rulemaking process, stating that such documents
“shall be retained by the lead agency and made available in
accordance with [PDA procedures].” WAC 197-11-504(1)
(emphasis added). It strains credulity that SEPA eliminated
portions of the PDA outright when the governing regulations
provide that all SEPA document requests must be made pursuant
to the PDA. Furthermore, the PDA provides ‘[in] the event of a
conflict between the provisions of [the PDA] and any other act, the
provisions of [the PDA] shall govern.” RCW 42.17.920. Although
West's claim that the elimination of the PDA’'s disclosure
exemptions by SEPA is an “additional” requirement imposed upon
the PDA directly conflicts with the exemption provisions of the PDA
and amounts to nothing less than a complete repeal of those parts
of the statute. Accordingly, since the Department of Ecology has

authority to regulate the level of public involvement in administrative

11
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decision-making, and since the PDA’s preemption clause clearly
applies, the PDA’s procedures for disclosure should control,
including the exemption provisions.

Language within the SEPA statute indicates that the Act
does not mandate absolute and unqualified disclosure. For
example, RCW 43.21C.030(1) requires that “fo the fullest extent
possible, the policies, regulations, and laws of the state of
Washington shall be interpreted and administered in accordance
with the policies set forth in [SEPA].” (emphasis added). If the
legislature intended SEPA’s policies to supplant the exemptions
contained within the PDA, it would not have inserted the phrase “to
the fullest extent possible.” Use of the word “possible” indicates
that the legislature understood that other competing policy
concerns would conflict with SEPA, making it impossible for SEPA
to control. The legislature explicitly recognized the existence of
competing policies in another SEPA provision, mandating that state
agencies carry out SEPA policy “consistent with other
considerations of state policy.” RCW 43.21C.020(2). Thus, SEPA
cannot mandate absolute and unqualified disclosure because its
policies apply only when “possible,” and must be “consistent” with
other essential state policies.

Finally, West erroneously concludes that SEPA contains
additional disclosure requirements by relying on Norway Hill v. King

County Council, 87 Wn.2d 267, 272, 552 P.2d 674 (1976). Norway

12
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Hill, however, was decided in the context of evaluating what
information government bodies should consider in decision-making,
not the extent to which that information is to be disclosed to the
public. Specifically, the court reiterates that SEPA’s procedures
“promote the policy of fully informed decision making.” /d. At issue
was whether the King County Council (“Council”) followed proper
procedures under SEPA when it approved a preliminary plat
without first requiring an environmental impact statement. /d. at
271. In this context, the court held that SEPA’s policy of “full
disclosure” mandated closer judicial scrutiny of preliminary
administrative decisions. Id. at 272-73. In Norway Hill, the court
emphasized the importance of disclosure in that case because it
involved a situation in which the government disclosed no
information at all. As the Council had approved the preliminary plat
without requiring an environmental impact statement, an
environmental study was never completed, consequently, there
was no information to disclose. The court’s sweeping language on
disclosure reflects its response to the Council's decision to bypass
proper procedures, which foreclosed the possibility of any future
disclosure or public involvement. It does not address the
competing policy considerations implicated by public disclosure of
SEPA documents.

In the instant case, the Port disclosed a significant number of

documents to which Weyerhaeuser did not object, withholding only

13
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those documents that have been evaluated by the court and
deemed exempt from disclosure under the PDA. Unlike Norway
Hill, here the Port provided documents related to the Weyerhaeuser
lease for in camera in accordance with the trial court's order. As
such, and pursuant to Norway Hill, the Port's compliance with the
statutory and regulatory procedures constitutes full disclosure
under SEPA, and West has received all of the documents to which

he is entitled.?

2. Plaintiff's statutory construction of SEPA and the
PDA is inconsistent with common modes of
statutory _interpretation and would create an
absurd result.

Washington courts must “interpret the statute in its entirety,
reviewing all of its provisions in relation to each other, and... should
avoid interpretations that make other parts of the statute
superfluous.” Lindeman v. Kelso School Dist. No. 458, 127 \Wn.
App. 526, 539, 111 P.3d 1235 (2005). Furthermore, “[a] statute is
not to be interpreted in such a way that it produces an absurd result
or renders meaningless its enactment.” Brown v. Seattle Public

Schools, 71 Wn. App. 613, 620 n.5, 860 P.2d 1059 (1993).

® In a prior and distinct legal proceeding (Witt and Parker v. Port of Olympia,
Thurston County Superior Court Cause No. 05-2-0246-4), petitioners in that case
appealed the Port of Olympia's administrative determination that the
Weyerhaeuser/Port of Olympia lease is categorically exempt from disclosure
under the State Environmental Policy Act. CP 2457-2477. Judge Gary R. Tabor,
Thurston County Superior Court upheld the administrative decision of non-
disclosure. /d.

14
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those documents that have been evaluated by the court and
deemed exempt from disclosure under the PDA. Unlike Norway
Hill, here the Port provided documents related to the Weyerhaeuser
lease for in camera in accordance with the trial court's order. As
such, and pursuant to Norway Hill, the Port's compliance with the
statutory and regulatory procedures constitutes full disclosure
under SEPA, and West has received all of the documents to which
he is entitled.®
2. Plaintiff's statutory construction of SEPA and the
PDA is inconsistent with common modes of

statutory interpretation and would create an
absurd result.

Washington courts must “interpret the statute in its entirety,
reviewing all of its provisions in relation to each other, and... should
avoid interpretations that make other parts of the statute
superfluous.” Lindeman v. Kelso School Dist. No. 458, 127 \Wn.
App. 526, 539, 111 P.3d 1235 (2005). Furthermore, “[a] statute is
not to be interpreted in such a way that it produces an absurd result
or renders meaningless its enactment.” Brown v. Seattle Public
Schools, 71 Wn. App. 613, 620 n.5, 860 P.2d 1059 (1993).

Adopting West's construction would create an absurd result

because the PDA’s exemption provisions would become

®Ina prior and distinct legal proceeding (Parker v. Port of Olympia, Thurston
County Superior Court Cause No. 05-2-0246-4), petitioners in that case appealed
the Port of Olympia’s administrative determination that the Weyerhaeuser/Port of
Olympia lease is categorically exempt from disclosure under the State
Environmental Policy Act. CP 2457-2477. Judge Gary R. Tabor, Thurston
County Superior Court upheld the administrative decision of non-disclosure. /d.

14

m33988-873742_2.doc



Adopting West’s construction would create an absurd result
because the PDA’'s exemption provisions would become
superfluous. West claims that the interplay between SEPA and the
PDA mandates absolute and unqualified disclosure of all
information. Such broad disclosure is not possible unless the
PDA’s exemption provisions are read out of the Act entirely.

In Brown, the court faced a similar factual scenario,
addressing whether the PDA mandated the disclosure of personnel
files of public employees, regardless of a violation to a right of
privacy. /d. The PDA contains a specific exemption for disclosure
of documents to the extent such disclosure would violate an
individual's right to privacy. See RCW 42.17.310(1)(b). The court
held that a reading of the statute that rendered the exemption
meaningless would produce an absurd result and could not be
sustained. Brown, 71 Wn. App. at 620 n.5.

West's reading of SEPA would eliminate a disclosure
exemption found in the PDA, and is an equally absurd result. The
conflict between the two statutes can be resolved easily by applying
traditional methods of statutory interpretation. SEPA'’s regulations
specify that all disclosures under the Act must conform to PDA
requirements. See WAC 197-11-504(1). Therefore, agency
disclosure of public information that complies with the PDA, is

sufficient to meet the standard of full disclosure under SEPA. This

15
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common sense interpretation fulfills the requirements of both Acts
while preserving the policy of responsible disclosure.

In his argument below, West omitted important
considerations when discussing the doctrine of pari materia. West
asserted, “the entire sequence of statutes relating to a given
subject matter should be considered, since legislative policy
changes as economic and social conditions change.” (quoting
State v. Wright, 84 Wn.2d 645, 650, 529 P.2d 453 (1974).
Although the PDA must be construed liberally, it was enacted, for
reasons of public policy, and includes specific disclosure
exemptions. See RCW 42.17.010. The exemptions would not exist
unless the legislature felt the need to balance the competing
interests of full disclosure and protection of certain sensitive
information. Moreover, West fails to consider the fact that the PDA
was enacted after SEPA. The legislature’s subsequent enactment
of the PDA indicates that it intended to provide some protections
from disclosure for certain sensitive information. Consistent with
that intent, the legislature has continuously monitored and revised
the PDA exemptions to reflect any changes in “economic and
sociological conditions” as evidenced by the revisions that went into
effect on January 1, 2006, and July 1, 2006. In light of the
sequence of these statutes, and the legislature’s clear and
continuing support of disclosure exemptions, it is unlikely that the

legislature intended for SEPA to completely supplant the PDA.

16
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3. Adopting West's statutory construction would
frustrate essential state policies contrary to the
intent of the Legislature.

In his Motion for Release of PDA Exempt Records Based on
SEPA, West points to a provision in SEPA which announced that
“in order to carry out the policy set forth in [SEPA], it is the
continuing responsibility of the state of Washington and all
agencies of the state to use all practicable means, consistent with
other essential considerations of state policy to improve and
coordinate plans, functions, programs, and resources ....” RCW
43.21C.020(2) (emphasis added). A bright-line standard mandating
full and unfettered disclosure of all information in all environmental
cases cannot be reconciled with other essential considerations of
state policy, particularly those embodied in the PDA’s disclosure
exemptions. Here the trial court properly identified several different
statutory exemptions, including the deliberative process exemption,
research data exemption, and trade secrets and proprietary
information exemptions to exempt certain information from
disclosure. West summarily dismisses these exemptions without
addressing the valid policy concerns the exemptions represent.
The legislature exempted certain categories of documents from
disclosure for valid public policy reasons, and those reasons should
not be dismissed lightly.

West has wholly failed to address the potential negative

impacts of disclosing valuable trade secrets, proprietary
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information, and research data. The legislature has “recognize[d]
that protection of trade secrets, other confidential research,
development, or commercial information concerning products or
business methods promotes business activity and prevents unfair
competition. Therefore, the legislature declared it a matter of public
policy that the confidentiality of such information be protected and
its unnecessary disclosure be prevented.” RCW 4.24.601. The
legislature also adopted the Uniform Trade Secrets Act, creating
civil penalties for misappropriation of trade secrets. Chapter 19.108
RCW. These legislative enactments demonstrate the legislature’s
acknowledgment that trade secrets and proprietary information
must be protected. Washington courts have also emphasized the
importance of the trade secrets exemption in light of public
disclosure. In Progressive Animal Welfare Soc’y v. Univ. of Wash.,
125 Wn.2d 243, 262, 884 P.2d 592 (1994) (1999), this Court held
that “[tlhe Public Records Act is simply an improper means to
acquire knowledge of a trade secret.” In that case, a group of
animal rights activists sought to force researchers at the University
of Washington to disclose information related to animal studies.
Due to the potentially damaging economic consequences, and the
resulting public losses, the court determined that the information
was exempt from disclosure, and declared that the PDA’s
exemption provisions “operated as an independent limit on

disclosure [of records] that have even potential economic value.”

18
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Id. The confidential, proprietary trade secret information and
research data at issue in the present case have considerable
potential economic value, and it would be irresponsible and

contrary to legislative intent to ignore the statutory exemption.

4. Segmenting Applies to Administrative Decisions
Made by Agencies and is Unrelated to Document
Disclosure.

West  erroneously concludes that the  “dangerous
incrementalism” referenced by the Washington Supreme Court in
King County v. Boundary Review Bd., 122 Wn.2d 648, 664, 860
P.2d 1024 (1993), relates to public disclosure of documents. As
with Norway Hill, the Boundary Review Bd. case was decided in the
context of evaluating the type of information government bodies
should consider in the decision-making process, not the extent to
which such information must be disclosed to the public. At issue in
that case was whether the Boundary Review Board followed proper
procedures under SEPA when it approved two proposed
annexations by the City of Black Diamond without requiring an
environmental impact study. As with Norway Hill, the court held the
agency did not comply with appropriate SEPA procedures, which
eliminated public involvement in a potential environmental study.
The present appeal is entirely different. The issue before the trial
court in this matter had nothing to do with the segmentation of
administrative procedure but instead related to the extent to which

West is entitled to disclosure of documents that fall squarely within
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a PDA disclosure exemption, and as such, West's contentions are
insupportable.

For the foregoing reasons, the trial court's September 15,
2006, Order Denying Plaintiff West’s Motion for Release of PDA
Exempt Records Based on SEPA should be upheld.

IV. CONCLUSION

The trial court did not commit reversible error in either its
March 29, 2006, Order Requiring Public Disclosure Subsequent to
In Camera Review, or in its September 15, 2006, Order Denying
Plaintiff West's Motion for Release of PDA Exempt Records Based
on SEPA. This Court should uphold the trial courts rulings on
document disclosure under the PDA. On the other hand, if this
court disagrees with the trial court’s rulings regarding the Port's
claimed exemptions, this Court should still sustain the trial court's
findings and conclusions, that under the PDA Weyerhaeuser's
proprietary and confidential documents are exempt from disclosure
under the UTSA.

Finally, if this Court ultimately overrules any of the trial
court’s previous rulings for non-disclosure and remands the case
back to the trial court for further proceedings or disclosure, such
proceedings by the trial court should require further in camera
review of other claimed exemptions properly made by the Port or

Weyerhaeuser and that are consistent with this court’s holdings.
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V. APPENDICES

Appendix A Weyerhaeuser’'s Memorandum Regarding
Weyerhaeuser Company’s Proprietary,
Confidential, and Private Documents (March 2,

2006)
Appendix B Declaration of Jon Seifert Regarding

Weyerhaeuser Company’s Proprietary,
Confidential and Private Documents (March 2,

2006)
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DATED this Z g&day of May, 2007.

Respectfully submitted,

GRAHAM & DUNN PC

By

Jeffrey“A. Beaver, WSBA #16091
Matt R. Hanson, WSBA #36631
GRAHAM & DUNN PC
Pier 70
2801 Alaskan Way ~ Suite 300
Seattle, Washington 98121-1128
(206) 624-8300
Attorneys for Respondent
Weyerhaeuser Company
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UEXPEDITE The Honorable Wm. Thomas McPhee
ONo Hearing set e

@Hearing is set:
Date: March
Time: 9:00 A 5
Judge/Calendar: W

MAR = 2 2008
"BUPERIOR COURT

PruBSTEH eisdiv e |
o SUPERIOR COURT OF WASHINGTON

FOR THURSTON COUNTY
WALTER R. JORGENSEN, AN INDIVIDUAL, ) No. 06-2-00141-6
AND THE LEAGUE OF WOMEN VOTERS )
OF THURSTON COUNTY, A NONPROFIT ) WEYERHAEUSER’S MEMORANDUM
CORPORATION, ) REGARDING WEYERHAEUSER
) COMPANY’S PROPRIETARY,
Plaintiffs, ) CONFIDENTIAL AND PRIVATE
) DOCUMENTS
VS. )
)
PORT OF OLYMPIA, A WASHINGTON )
MUNICIPAL CORPORATION, )
)
Defendant. )
)
INTRODUCTION

Weyerhaeuser Company (“Weyerhaeuser”), through Jeffrey A. Beaver and Matthew R.
Hansen of Graham & Dunn, respectfully submit this memorandum in support of Weyerhaeuser’s
argument that certain Weyerhaeuser documents in the possession of Port of Olympia (the “Port”)
are exempt from disclosure to Plaintiffs Walter R. Jorgensen and The League of Women Voters
of Thurston County (collectively referred to as “Plaintiffs”) under the Public Disclosure Act
(“PRA”) and the Uniform Trade Secrets Act (“UTSA”).

AUTHORITIES AND ARGUMENTS
The PDA provides broad rights for access to public records. The public records portion

of the PDA [RCW 42.17.250-.348] requires all state and local agencies to disclose any public

WEYERHAEUSER’S MEMORANDUM GRAHAM & DUNN ¢c
REGARDING WEYERHAEUSER Pier 70 ~ 2801 Alaskan Way ~ Suite 300
COMPANY'’S PROPRIET ARY, Seattle, Washingto.n 98121-1128
CONFIDENTIAL AND PRIVATE (206) 624-8300/ Fax: (206) 340-9599
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record upon request, unless the record falls within certain very specific exemptions. Progressive
Animal Welfare Society v. University of Washington, 125 Wash.2d 243, 884 P.2d 592 (1994).
Specifically, RCW 42.17.260(1) of the PDA mandates that:

Each agency ... shall make available for public inspection and copying all public
records, unless the record falls within the specific exemptions of ... this section or
other statute which exempts or prohibits disclosure of specific information or
records.

RCW 42.17.260(1) (emphasis added).

Washington courts have continuously held that the UTSA, RCW 19.108.010 et seq..
meets the requirements of “other statute” under RCW 42.17.260(1), and if records qualify as
“trade secrets” they are exempt from disclosure under the PDA. Progressive Animal Welfare
Society v. University of Washington, 125 Wash.2d at 262; Evergreen Freedom Foundation v.
Locke, 127 Wn. App. 243, 110 P.3d 858 (2005); Spokane Research & Defense Fund v. City of
Spokane, 96 Wn. App. 568, 983 P.2d 676 (1999). The UTSA defines a “trade secret” as
information, including a formula, pattern, compilation, program, device, method, technique, or

process that:

(a) Derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper means
by, other persons who can obtain economic value from its disclosure or
use; and

(b) Is the subject of efforts that are reasonable under the circumstances to
maintain its secrecy.

RCW 19.108.010(4).

The UTSA also provides that “in appropriate circumstances, affirmative acts to protect a
trade secret may be compelled by court order,” RCW 19.108.020(3), and provides broad means
for courts to preserve the secrecy of trade secrets. RCW 19.108.050. Under RCW
19.108.020(1), actual or even threatened misappropriation may be enjoined.

While the definition of a trade secret is a matter of law under the UTSA, the

determination in a given case whether specific information is a trade secret is a factual question.
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Ed Nowogroski Ins., Inc. v. Rucker, 137 Wn.2d 427, 971 P.2d 936 (1999). For a trade secret to
exist, the underlying information must not be “readily ascertainable by proper means” from some
other source, including the product itself. Boeing Co. v. Sierracin Corp., 108 Wn.2d 38, 738
P.2d 665 (1987); Machen, Inc. v. Aircraft Design, Inc., 65 Wn. App. 319, 828 P.2d 73 (1992).

A compilation of information may constitute a trade secret even though a party cannot
prove that every element of the compilation is unavailable elsewhere. Trade secrets frequently
contain elements that by themselves may be in the public domain, but which together qualify as
trade secrets. Boeing Co. v. Sierracjn Corp., 108 Wn.2d at 50; Machen, Inc. v. Aircraft Design,
Inc., 65 Wn. App. at 327.

The requirement of secrecy is not absolute so long as reasonable efforts have been taken
to maintain secrecy. Machen, Inc. v. Aircraft Design, Inc., 65 Wn. App. 319; Kewanee Oil Co. v.
Bicron Corp., 416 U.S. 470, 94 S.Ct. 1879, 40 L.Ed.2d 315 (1974); K-2 Ski Co. v. Head Ski Co.,
506 F.2d 471, 474 (9th Cir. 1974). Trade secrets are not lost merely by such factors as the
passage of time, submission to a licensing agency for purposes of government certification, or
confidential disclosures to such persons as employees or suppliers. Boeing Co. v. Sierracin
Corp., 108 Wn.2d at 52, 738 P.2d 665.

Restatement of Torts, § 757, comment b (1939), lists the following six criteria for

determining whether a trade secret exists under the Uniform Trade Secrets Act:

(1) the extent to which the information is known outside of the business;

(2) the extent to which it is known by employees and others involved in the
business;

(3) the extent of measures taken to guard the secrecy of the information;
(4) the value of the information to the business and to competitors;

(5) the amount of effort or money expended in developing the information;
and

(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.
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Here, Weyerhaeuser can demonstrate that certain documents in the possession of the Port
and created by Weyerhaeuser are confidential, proprietary and otherwise private information
exempt from public disclosure." These documents should not be released pursuant to a public
disclosure request by Walter Jorgensen and the League of Women Voters of Thurston County
because the documents are “trade secrets” as defined by the UTSA and are exempt from
disclosure under the PDA.

PROPOSED ORDER

A proposed order adjudicating that the Weyerhaeuser documents are exempt from
disclosure under the PDA and UTSA is attached hereto.

DATED this Z_Nf day of March, 2006.

GRAHAM & DUNN PC

e -

Jeffrey A. Beaver, WSBA# 16091
Matthew R. Hansen, WSBA# 36631
Attorneys for Weyerhaeuser

' The Declaration of Jon Seifert Regarding Weyerhaeuser Company’s Proprietary, Confidential and Private
Documents, on file herein, is incorporated as though fully set forth in its entirety.
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DEXPEDITE The Honorable Wm. Thomas. McPhee
CNo Hearing set . - Pt
®Hearing is set:

Date: March 3, 2006

Time: .00 4rva
Judge/Calendar: Wm. Th
SUPERIOR COURT OF WASHINGTON
FOR THURSTON COUNTY
WALTER R. JORGENSEN, AN INDIVIDUAL, ) No. 06-2-00141-6
AND THE LEAGUE OF WOMEN VOTERS )
OF THURSTON COUNTY, A NONPROFIT ) DECLARATION OF JON SEIFERT
CORPORATION, ) REGARDING WEYERHAEUSER
) COMPANY’S PROPRIETARY,
Plaintiffs, ) CONFIDENTIAL AND PRIVATE
) DOCUMENTS
Vs. )
)
PORT OF OLYMPIA, A WASHINGTON )
MUNICIPAL CORPORATION, )
)
Defendant. )
)
I, Jon Seifert, state as follows:
1. I am the Export Yard Operations Manager for the Weyerhaeuser Company

(Weyerhaeuser™) log Export Facility located in Tacoma, Washington. My business address is

3401 Taylor Way, Tacoma Washington 98421.

2. I am over the age of 18 years, have personal knowledge of the facts stated herein,

and am competent to testify to the facts herein.

3. By e-mail dated Friday February 17, 2006, counsel for the Port of Olympia (““Port
notified counsel for Weyerhaeuser that a show cause hearing had been held to determine whether
certain documents in the possession of the Port created by Weyerhacuser are confidential,

proprietary and otherwise private information exempt from public disclosure, or whether those

DECLARATION OF JON SEIFERT GRAHAM & DUNN «c
REGARDING WEYERHAEUSER l’lcr:O : 28\)(()/1 /l\hskan \)ggy ~ Suite 300

) ttle, Washington 98121-1128
88‘%11:}‘)1%1;]‘{]]"8[};5 3%%%%:}1,15 (20?)1 624—83:100/ lgax (206) 340-9599
DOCUMENTS -- 1

m33988-691900.doc




O XX N s W

[\)NH#—ID—J\—J)—-!D—I&—I)—‘F—!D—‘
— O 0 ® N9 s oo =~ o

2-28-0€&; 2:58PM; ;2539247923

documents should be released pursuant to a public disclosure request by Walter Jorgensen and
the League of Women Voters of Thurston County. Counsel for the Port indicated thét, unless
Weyerhaeuser objected within two weeks of that date, the documents in question would be
disclosed. True and correct copies of the Port’s communication in that regard and the Port’s
privilege log are attached hereto as Exhibit A.

4. As set forth in Exhibit A, the Port identified numerous documents as exempt from
public disclosure. Although it is not clearly indicated in Exhibit A, some of those documents
appear to have been designated as such because by the Port identified them as Weyerhaeuser
proprietary documents. My review of those documents reveals that the twenty-eight (28)
documents listed in Exhibit A contain confidential information, proprietary information, or
otherwise private information belonging to Weyerhaeuser. See Exhibit B. These Confidential
Documents contain sensitive and confidential information including, but not limited to,
confidential cost information, conﬁdentiél customer-specific information, confidential network
planning information, and inventory requirerhents, customer volumes, and liability insurance
terms and requirements.

5. When it provides confidential information to the Port, Weyerhaeuser designates
the information as confidential or otherwise provides the information with the expectation that
the Port will treat it as confidential, and the Port treated the information provided as confidential.
This expectation is reasonable given the information is not readily ascertainable by proper means
from some other source. The information was provided by Weyerhaeuser to the Port to
determine space needs, insurance requirements, services to be.provided by the Port such as
stevedoring, barge and vessel loading and displacement, etc., all of which was used by the Port to

develop the comprehensive package of services provided to Weyerhaeuser. None of this

information is known to parties outside of Weyerhaeuser.

6. Weyerhaeuser considers the information contained within the Confidentia)
Documents confidential because it is proprietary and is of potentially great value to our
DECLARATION OF JON SEIFERT GRAHAM & DUNN rc
REGARDING WEYERHAEUSER Pier b70 - 28\%1 fi\laskan Way ~ Suite 300
COMPANY’S PROPRIETARY, Scattle, Was 1ington 98121-1128
CONEIDENTIAL AND PRIVATE (206) 624-8300/ I'ax: (206) 340-9599

DOCUMENTS -- 2
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competitors in the log export business, raw log suppliers, and others engaged in the log export

industry.
7. In particular, this information is competitively sensitive because pricing,
profitability, and competitive status information is not generally available in the market and is

commercially valuable to a competitor, which would immediately know how to price services to
compete for a particular customer or market. The information in question cannot readily
ascertained by other, proper means. Disclosure would allow competitors to target their
purchasing and sales efforts based not on their business acumen, but rather on the involuntary
disclosure of Weyerhaeuser information.

8. It is my understanding that the release of the Confidential Documents would be
devastating to Weyerhaeuser’s business interests and its shareholders. Weyerhaeuser has
significant commercial interest in maintaining the confidentiality of information contained in the
Confidential Documents. }

I declare under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct to the best of my knowledge.

EXECUTED in _ArpmA , Washington, this l"L day of March 2006.

-~

Jou Feifert
DECLARATION OF JON SEIFERT GRAHAM & DUNN »c
REGARDING WEYERHAEUSER Picr:o - 2%(()/1 /}:laskan Way ~ Suite 300
s Scattle, Washington 98121-1128
COMPANY’S PROPRIETARY, (20231 624-8§00/1%’;x: (206) 340-9599

CONFIDENTIAL AND PRIVATE
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Hansen, Matthew R.

From: Hughes, Kimberly [kim.hughes@weyerhaeuser.com]
Sent: Wednesday, March 01, 2006 4:24 PM

To: Hansen, Matthew R.

Subject: FW:

From: Carolyn Lake [mailto:clake@goodsteinlaw.com]
Sent: Friday, February 17, 2006 3:59 PM

To: Hughes, Kimberly

Subject:

Hi Kim:

I contact you about a Port of Olympia matter. The Port received several public records request regarding
documents related to the Port and Weyerhaeuser lease.

We've responded by providing records and claiming some exemptions, including protection of Weyerhaeuser
documents that could be deemed proprietary and or confidential.

Litigation has resulted and today the Court agreed that you were entitled to notice of a show cause hearing

since parties seek record disclosure. | will provide more formal notification on Monday/Tuesday but wanted to give
you a heads up.

Attached are our Privilege log(s) and Port's response to show cause. | apologize for today's abbreviated notice

and can provide further details over the weekend or Monday Tuesday. | also am reachable on my cell phone this
afternoon. Thank you.

Carolyn A. Lake

Goodstein Law Group PLLC
1001 Pacific Avenue - Suite 400
Tacoma, WA 98402
253.779.4000 office
253.229.6727 cell

253.779.4411 fax

M) ®) &)
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c..(102KB)  ...(497KB) ... (397KB)
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